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Sacred Heart University, Inc. ("SHU"), by its counsel, seeks

leave to file late comments in this proceeding in response to the

Application for Review filed on April 23, 1996, by State University

of New York ("SUNy,,).lI SHU is an applicant for Channel 273A at

Rosendale (BPED-960111AZ). In addition, SHU has been a party to

this proceeding since April 12, 1993, the original comment

deadline.

1. As a party to this proceeding, SHU was served with a copy

of the Application for Review as indicated in SUNY's Certificate of

1/ SHU is aware of several other filings that have been made by
other parties since the filing of the Application for Review.
SHU will not take this opportunity to comment on the other
filings.
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service. Unfortunately, SUNY served SHU at a previous address.

When SUNY discovered this problem, it transmitted a copy of the

Application for Review to SHU's counsel by facsimile on May 3,

1996, ten days after filing the Application for Review. At this

late date, SHU decided that rather than try to hurriedly file

comments, it would wait for a Public Notice which would establish

a comment period for the public to file comments. The Public

Notice would have been particularly valuable in this proceeding

because there are ten applicants for Channel 273A at Rosendale.

Each of these applicants would be affected by the decision reached

in the Application for Review. Yet, only two of the applicants

were served.

2. For many years, the Commission's practice has been to

issue a Public Notice of the filing of an Application for Review.

The Public Notices cited Section 1.429 (e) as the guiding rule

provision. Although that rule section specifically pertains to

petitions for reconsideration and despite the fact that there is no

comparable provision in section 1.115 of the Commission's Rules for

Applications for Review, the Commission has consistently notified

the general pUblic of such filings. Thus, interested persons who

were not parties to the proceeding but who may have developed a

sUbsequent interest due to the filing of an application for a new

FM channel, for example, came to depend on the Public Notice to

determine whether the Commission's action was final. To our

knowledge, the Commission has not informed the public that it is no
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longer issuing Public Notices when Applications for Review are

filed.

3. Since the Commission receives only a few Applications for

Review per year, undersigned counsel had not noticed that the

commission has stopped its practice of issuing Public Notices. In

Gardner y. FCC, 530 F2d 1086 (D.C. Cir .. 1976), the U.S. Court of

Appeals stated that " ... apart from the Administrative Procedure

Act, we hold that the failure to give notice is also objectionable

as a violation of established procedures, pUblicly announced by the

Commission itself .... Once having stated that it will give such

notice, the Commission has created a reasonable expectation in the

parties to the proceeding that such notice will be received. While

it may not be the safest practice, there appears no compelling

reason why a party ought not to rely on this assurance of notice as

his sole means of learning that his case has been decided. That

having created this expectation, the Commission ought not to be

heard to say that its own rule does not create a legal burden of

giving notice." Gardner y. FCC, supra, at 1089-90.

4. Indeed, the Commission's longstanding past practice has

been to consistently issue PUblic Notices based on its

interpretation that Section 1.429(e) requires such Public Notice.

This practice has created a reasonable expectation that a Public

Notice would be issued to set a comment filing deadline. SHU does

not argue that Commission rules require that the Commission issue

a Public Notice whenever an Application for Review is filed.
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Rather, having established a consistent practice over many years,

the Commission must tell the public that it has discontinued the

practice. The failure to notify the public of this deviation from

past practice should entitIe SHU to offer comments for

consideration on a late filed basis.

5. The purpose of these joint comments is primarily to have

the Commission consider the pleading that SHU filed earlier in this

proceeding entitled "Opposition to Petition for Reconsideration"

filed January 11, 1996, as its opposition to the Application for

Review. In addition, SHU wishes to comment on one new matter

raised by SUNY for the first time in its Application for Review.

6. Accordingly, SHU requests that the Commission consider

the separately filed "Opposition to Application for Review."

Respectfully submitted,

SACRED HEART UNIVERSITY, INC.

By:

Mullin,'R11yne, Emmons and Topel, P.C.
1225 Connecticut Avenue, N.W., #300
Washington, D.C. 20036
(202) 659-4700

Its Counsel

June 18, 1996
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CBRTIFICATB OF SBRVICI

I, Veronica Abarre, a secretary in the law firm of Mullin,

Rhyne, Emmons and Topel, P.C., hereby certify that I have, on

this 18th day of June, 1996, sent by first-class u.s. Mail,

postage prepaid, copies of the foregoing "MOTION TO ACCEPT

OPPOSITION TO APPLICATION FOR REVIEW" to the following:

* Mr. John A. Karousos, Chief
Allocations Branch -- Mass Media Bureau
Federal Communications Commission
2000 M Street, N.W.--Room 565
Washington, D.C. 20554

Todd D. Gray, Esq.
Dow, Lohnes & Albertson
1255 23rd street, N.W,
suite 500
Washington, D.C. 20037

(Counsel to SUNY)

steven C. Schaffer, Esq.
Schwartz, Woods & Miller
1350 Connecticut Avenue, N.W.
suite 300
Washington, D.C. 20036

(Counsel to WMHT Educational
Telecommunications)

Mr. Dennis Jackson
Radio South Burlington, Inc.
and Radio Rosendale
19 Boas Lane
Wilton, CT 06897

* Hand Delivered



Allan G. Moskowitz, Esq.
Kaye, Scholer, Fierman,

Hays & Handler
901 15th Street, N.W.
suite 1100
Washington, D.C. 20005

(Counsel to Bambi Broadcasting, Inc.
and to Span Communications Corp.)

A. Wray Fitch III, Esq.
Gammon & Grange, P.C.
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102-3807

(Counsel for Raymond A. Natole)

Gary S. smithwick, Esq.
smithwick & Belendiuk,P.C.
1990 M Street, N.W., suite 510
washington, D.C. 20036

(Counsel to Aritaur communications, Inc.)

Gregory L. Masters, Esq.
Fisher, Wayland, Cooper,

Leader & Zaragoza, L.L.P.
2001 Pennsylvania Avenue, N.W.
Suite 400
Washington, D.C. 20006-1851

(Counsel to Rosen Broadcasting, Inc.)

Lauren A. Colby, Esq.
Law Offices of Lauren A. Colby
10 East fourth Street
P.O. Box 113
Frederick, MD 21705-0113

(Counsel to Eric P. Straus)

Erwin G. Krasnow, Esq.
Verner, Liipfert, Bernhard,

McPherson & Hand, Chartered
901 15th Street, N.W., suite 700
Washington, D.C. 20005-2301

(Counsel to David M. Fleisher
and Melissa M. Krantz)
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Barry A. Friedman, Esq.
Thompson, Hine & Flory
1920 N street, N.w.--suite 800
Washington, D.C. 20036

(Counsel to Marist College)

Jerold L. Jacobs, Esq.
Rosenman & Colin
1300 19th street, N.W.
Suite 200
Washington, D.C. 20036

(Counsel to Hawkeye Communications, Inc.)

Veron1ca Abarre
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